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i . .
This is"an appeal against the judgmer)t of the High court of

Delta State, Ughelli Judicial Division and delivered by M.N. Obi J.
On the 4" day of February 2016. _

The said judgment was borne out of an appeal to the said
High Court sitting in its appellate jurisdiction, against the
judgment of the Revenue couft of Delta State sitting in Ughelli
gnd delivered on the 27" day of May 2014 in Suit No.
RCO/44/2011 '
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The Appellant herein was the defendant in the Revenue
court while the Respondent wa$ the plaintiff.
A summary of the facts of the case is that the Respondent

herein brought an action against the Appellant at the Revenue

Court Ughelli, claiming the total sum of N3,500,000.00 as fees .

for the Registration and Renewal of Business premises for the
period 2009 to 2011 as per.the provisions of the Registration of
Business Premises Laws (Amendment) Edict 1995. It was the
Respondent's case that each of  the - Appellant’s
Telecommunication Masts in different locations in Isoko South
Local Government Area of Delta State constitutes a business
premises for which the Appellant is required to obtain business

premises Registration and Renewal licence from the Respondent

under the Registration of Bu!siness (Amendment) Edict, 1995. At :

the conclusion of trial at Lhe Revenuej 'Court, judgment was
entered for the Respondent_ és per its claim agiainst the Appeliant.
Dissatisfied with the said Judgment, the Appellant appealed to the
High Court of Delta State (lower court) in Its appellate
jurisdiction. Therein, the Appellant challenged the jurisdiction of
the Re\{enue court to entertain, the suit and also contended that
gach of the Appeliant’s telecommunicatiop masts is not a business

premises within the contemplation of the Delta State Registration
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of Business Premises (Amendment) Edict 1995 under which the
Respondent has no competence to levy taxes as per the sum
claimed: Briefs of argument vere filed and exchanged by the
parties which they subsequently adopted at the hearing of the
appeal. The lower court delivered its judgment on the 4% day of
February 2016 wherein it allc}wed the appeal in part by setting
aside the part of the Judgment of the' trial Revenue court which
ordered the Appellant to pay the amount claimed in the suit but
also held that the Revenue court has Jurisdiction to entertain the
suit. |

Not contented with a partial victory, the Appellant filed a
Notice of Appeal to this court on4/3/2016.

In compliance with the relevant Rules of this court, the
parties filed and exchanged their briefs of argument which they
subsequently adopted and relled on at the hearing of the appeal
on the 31/10/2017. e

However the hearing of the appeal was preceded by a
Notice of Preliminary Objection which was moved by the
Respondent. The said Preliminary Objection was filed on
1/11/2016 and it was premised on the contentlon that this court
lagks the Jurlsdlctlon to hear the Appeal. ' The sole ground for the
prellmmary objection is as follows:-

E‘]_.'- 4 Lulldy T

5!

|
t



i
1."The appeal is incompetent for failure of the
Appellant to seek and obtain the leave of the
lower court or Court of Appeal before filing the
notice of appeal”. *
In the Respondent’s brief of argument in support of the
preliminary objection and filed on 1/11/16 a sole issue was
raised for determinationi as follows:-
“Whether this court can exercise jurisdiction to
entertain the shit In view of| the Appellant’'s
failure to obtain leave of the lower court or this
court before the Notice of Appeal was filed?”
Arguing in support of the said issue, learned counse! for the
Respondent submitted that the: notice of appeal is Incompetent
because it was filed without the leave of the lower court or this
court. He referred to Sections 24 and'242'(1) of the 1999
constitution and cited the followmg Cases. HARRIMAN vs
HARRIMAN (1987) NSCC VOL 18 930 and STATE VS
JANNAH (2001) FWLR (PT 78) 1111. o _
He further submitted that appeals from the decisions of a High
court sitting in its appellate jurisdictiqn do not fall within the
pjovisions of Section 241 of the Constitution. Therefore appeals
from a final decision of the High court sitting in its appellate
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jurisdiction requires the leave of the High Court or the Court of

Appeal before the latter can assume jurisdiction to hear the

appeal.. He cited the following cases of MOSOBA vs
ABUBAKAR (2005)6 NWLR (PT 922) 460; STATE VS
ZANI;\IAH (2001) FWLR (PT 18) 1111; ODOFIN VS AGU
(1992) 3 NWLR (PT 229) 350 OGIDI VS EGBE (1999) 10
NWLR (PT 621) 42; CB!\FI VS OKOJIE (220) 8 NWLR (PT
768) 48. |

He added that since the Appellant did not seek the leave of

the High court or this court befqre filing the Notice of Appeal, it :

renders the appeal incompetent and robsfthi_s_court of the
jurisdiction to entertain same as held in MESOBA Vs
ABUBAKAR supra and AYANSINA BS CO-OPERATIVE
BANK (1994) 5 NWLR (PT 347) 742.
This court was then urged to uphold the preliminary objection
and strike out the Appeal. AR G e ol )
The Appellant also ﬁled! a brief of argument in response to
the Respondent’s preliminary objectjap, 1t was filed 3/11/2016,
The sole issue raised for de"t'ermiqatiqn_ Eher!eiri]_,_,glsgij‘whether the
Appeal is competent” | i 2

1, !

Arguing thereon, learned counsel for the Appellant gubmitted that

the appeal is compelent because it falls within the purview of
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Section 242 (1) of the 1999 constitution as amended It added:

that the Respondent seems to have glossed over ‘the | prowsmns of'

Section 241 (1) (b) which provided for appeal as a right where
the ground of appeal involves questions of law alone in decisions
in any civil or criminal proceedings. He further pointed out that
the three grounds of appeal’in the Notice of appeal involves
questions of law alone as contemplated in section 241 (1) (b) of

the constitution in which case no leave is requ1red to file the
Notice of appeal.

On instances where leave of court is required before fi iling a

Notice .of appeal, learned counsel relied on the followmg cases:-

LAUWERS IMPORT-EXPORT VS JOSEBSON INDUSTRIES
LTD. (1988) 3 NWLR (PT-83) 249 at 443 and ABE VS
AKAAJIME (1989) 4 NWLR (PT 113) 95 at 97. He then
urged this court to dismiss the preliminary objection.

The law is trite that where leave is required before an appeal
could be filed, failure to obtain leave would @q_ti only render the

| e
appeal incompetent but also rob the court of the jurisdiction to

entertain the matter. See OGECHIE VS ONOCHIE (1986) 3_ _
SC 54, OTU VS ACB INTERNATIONAL BANK PLC (2008) 3

NWLR (PT 1073) 179, FALEYE VS OTAPO (1987) 4 NWLR
(PT 64) 186. Section 241 (1) (a) and (b) as well as 242 (1) of
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the constltutlon of the Federal Republlc of ngegla as amended

l.
made provnsnons for when an appeal 'is as of, grght ancl when lt |

;'ITI\- I

should be with the leave of this court. Thus SECUOI‘I 241 (1) (a) '
prowdes thus:

“An appeal shall ie from the decision of the Federal

High Court to the Court of Appeal as of right in the
followmg cases:

a)Final decision in any civil or criminal proceedings

before the Federal High Court or a High Court | I
Slttll’lg at first inst nc;e 1|.: di U lef‘.,lm A8 cinanded : | |

., b)Where the ‘ground of appeal m\rolves questlo_n”of{ ;'

N
law alone, dec:ls:ons in . any cnnll Or - criminal '

proceedings”, |
Also section 242 (1) provides that:

“subject to the Provisions of Section 241 of the
Constitution, an appeal’shall lie from the decisions of
the Federal High Court or a High Court to the Court of ,
Appeal with leave oflthe Federal High Court at High = |/
Court or the Court of ppeal" | i

A calm appraisal of the abq‘ve set‘ out sectlons dlscloses thatl.
while Section 241 (1) (a) allows for an absolute rlght of appeal 1
against the final decisions of the Federal High Court or a High

7 | '
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Court Section 24 (1) (b) allows an appellant to appeal to the court|
of Appeal as of right on g founds oﬁ law on any deC|5|on of thel

lower court (civil or cnmmal) But Where t i) decnsuon* appealedl l

gk i lﬂgll H
against under the provision is lnterlocutory, the ground of appeal

must be one of law before the Appellant can appeal as of right,
otherwise leave of the lower court or the Court of Appeal must be
sought and obtained under Sectlon 242 (1). In other words,

appeals against interlocutory decnsnons must be with the leave of

the court except it is on grounds of Law. See NWADIKE vs

IBEKWE  (1997) 4 NWLR l,;l»‘f’lmu):p|713 TOTAL '

INTERNATIONAL LTD. vs”Awooaonq (1994) 4 NWLRJE

| i |
(337) 100 Y TSI R & (8] uxrnor(‘ Lht’: Li’%l ifill"‘l APpCEh ||

. In the lnstant case, the appeal 1S, from ‘the depslon of the
H|gh Court of Delta State sitting in |ts appellate Jurrsdlctlon The
learned counsel for the Respondent is of the stance that the
Appellant requires the leave of the Hrgh Court or the court of
Appeal before filing the Notice of appeal and failurelto do so robs
this oourt of the Jurisdiction to entertain the appeal. ,

1,0n the other hand the Ie rned counsel for the Appellant holds
i i— " i
strongly to. the vnew that, lfmcetthecgrounds ,0f appeal lnvolve

guestlons of law alone they fall within’ the purwew of Sectlon 241 .
(1) (b) of the 1999 COI’]StItUthﬂ m WhICh case the |eave of the Sk

._.hs i Ly i R . 14 .
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High Court or this court is not required before f’llng fFthe Notice of
Appeal. , . } | lr “lﬁ

I had earlier in this Judgment reproduced the*prowsmns of
Sections 241 (1) (a) and (b) as well as SectlomZﬁl?‘é‘(l) of the ;
1999 Constitution. “ i ”‘m

Going by their provisions, Section 241 (1) (b) allows a party
to appeal as of right where the ground of appeal involves
questions of law alone. The Respondent herein is not challenging
the fact that the grounds of appeal are grounds of law alone but
that the Appeal.is against the decrsron of the High Court sitting in
|ts appellate jurisdiction in whrch case 'Section 242 (1) should

apply. |

sobEY 1D ;”h‘nt r\.[iJILHL{.' I||'|:. ]JEL.I'"I. eI
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o .IHowever a calm readlng of Lhe said . Seqtt‘ron 242 (1) shows{ '

that its prowsmn is subject to the provisions of Section 242 of the
1999 Constitution.  This means that its relevance or efficacy is
subject to the provision of Section 241. - In interpreting the
phrase “subJect to 7, this court, in FEDERAL REPUBLIC OF
NIGERIA VS DARIYE (2011) L PELR 4151 (CA) held per
OGBUINYA JCA t Page 20 as follows G e DGl Court piting 1

i< .'In the case of OLORUNTOBA 0JY, vs {lBDULRAHEEM
(2009) 13 NWLR (PT |1157) 83 at 138 139 ADEKEYE
JSC had this to say of “sub]ect to"

RSN ll ;.._‘ fql shicn
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“wherever the phrase “subject to” is used in a statute |

the intention, purpose and legal effect Is to make the i

Provisions of the Section l ferlor, dependent on, or

limited and restricted in appl‘catlon to the sectlon to |

which they are made Sllee@c:t.?i to. In“other words, the

provision of the latter section shall govern, control

and prevail over the pProvisions of the section made .. .

subject to it. It renders the provision of the
subjected section subservient, liable, subordinate
and inferior to the, provisions of the other
enactment e See also. FRN VS OSAHON (2006) 5
- NWLR . (PT 973) 261 "F !‘qm; H,:\IS OV . OF

I‘“ FETR I

ANAMBRA STATE (2009) 18, NWLR(PT, 1172) 13;.

'_. by Irl"

DINGYADI VS, INEC (NQ 1. (2010) L8 NWLR (PT,

.....

1224) 1~

{4, iy rl-..;-" L,

The expressmn “subject to " is of‘ten used in Statutes to
introduce a condition, a provision and mdeed a limitation. The
effect is that the expressuon envinces an lntentlon to subordlnate

the provisions of the sect|on to the one referred by the prowsnons

of the Iat‘l:er . See AQUA LTD.. V ONDO STﬁTE SPORTS}- |

a.ﬂup 1ﬂ }.:,{ B ”\.J-...-JL £ {

CQUNCIL (1988) 4. NWLR PT 91) 6212hand ALHASSAN VS;

A .4;.5
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AHMADU BELLO UNIVERSITY, ZARIA & ORS. (2009) L
PELR 8138 (CA) OKE VS OKE (1974) ALL NLR (PT 1) 443.

It
In the circumstance, glven the provnsmn}oflSectlon 242 (1)I |

,»5? M Ly
which is made to apply, sub]ectf;fo SECUOI’] 241}. of’ithe 1999 |

ig,;g i l

Constitution, the former is made~su 'seme}ﬁt Jéo”the latter WhICh

under subsection 1(b) confers on the"iAppeIIant {the r:ght1r of

!
appeal without the need for leave while the grounds of appeal |

involves questions of law.

S

Consequently, the preliminary objection is overruled and itis !
hereby dismissed.

[
L

On the main appeal, the Appellants brief, of argument was

Fled on. 9/5/2016 wherem,m hﬁlc.followln |s§uesj |were_!

I-_?lI

[ |

'|

formulated fordetermlnatlor Abject 1o, séclion. 240 BF the 1959 I'
: 1. 1) Whether the, | Delta State Rf:venue Cou |
S i |
andor syl sectiohas, Jurisdiction Yo, en!;ert,qlmthe sub]ecl} ‘I

v ek, matter of this Sl.!lt

Fidle: 1'1' Loty ds RIS
2) Whether each of the Appellant's

Telecommunication rijnast_ iIs a business

. i...  Ppremises wi_thiﬁ the contemplation of the

s . Delta _ State Registration lof  Business
Yilcd o ‘ Premlses Am_endmenl; Edlct 1995”

b Uit W
:.t :\...I‘ ill H I :_I
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In the Respondent's brlef of argument filed on 16/1/2017

but deemed properly fi Ied on 23/3/2017 a sole issue was
formulated as follows:- . ahiis Ll
- ekl spniheing bl 0

i
“Whether the loWer cou'_i was rlght m law when I
g
i
|

it held that hlhe tl‘ls rf."'lieve#ue”ficoﬁfrt had

g

it 5 i - I-l_‘- r 4 _' __',I|_1 -.I:.

]urlsdlctlon to entertam rﬁe ¥S$ t'?'J" E‘W " % i 0 f-*,--- Ak
Tr‘k'ba:l'T i .r| 54 "jl £} i!ili-

I will adopt the two issues as’ raised |n th Appeuénts hrlef
in the determination of this appeal. I

ISSUE 1

“1'.!}‘ I‘."‘]'1

Dwelling on this issue, learned counsel for the Appellant
submittéd that the Delta State Revenue Court has no_jurisdiction

to entertain the subject matter of the suit and which subject |

matter is already covered by the. N;gerLan Communlcatlons Act |
2003, cap N 97, .Laws of the,: Federaponéggf ngerta (LFN) 2004,

under the doctrlne of covermg the fi el A
et e "n(:l | lh'

l
He cited numerous. authorltles on, the conqep]: of Jur|sd|ct|on Rl

,h

and; its effect Where a court has no Jurlsdlctlon to hear and
determine a matter before it. |

Reference was then made.to the Respondents processes as
per the Demand Notice, (EXhlblt A) as well as clalms Wthh shows
that the suit relates o’ communlcatlon 55&Tvices  through Site, i

padLier i dlgt,q QY oyl [J*.-‘.'} 'the I\lger‘gfdn.{ommumtpln Ny Ak
i.)U'} "t..'-‘! E'f E}/‘_, !.t.n""."‘;..-- r._Jé “] "t

12 Eﬁﬁﬁ’{g Iﬂ%”E ‘_(H{]]S 2004
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stations ‘constructed in Isoko South Local Government Area of
Delta State.

He added that the lmphcatlon therein is that the suit falls

under the provisions of the Nigerlan Communlcatlons Act and

therefore, clearly outside the prognsnon’l’ ofi the& Delta fState

Registration of Business Premises (arfil ai _“”’m%ént) Edlct 1995
‘ L Tl Rl
It was Further submitted that th'lﬂ' } %

that the Appeliant's Mast s “Network: Fa|CllIW" under the
provisions of Section 157 of the Nigerian Communications Act, it
follows that the subject matter of the Ssuit falls ~within the
jurisdiction of the Federal High Court by virtue of Section 138 of

the said-Act which confers exclqsnve Jurlsdlctlon to entertain the

SUlt e e II||'] TRt te EETHIR S A

.;,‘,5[, was, further Sub[mtted tha];‘,rﬂ gommunication , services.
throygh site | statlons <con tructed@ln““tlsoI(Q-fF-Stouth Local

Lk )

Government Area of Delta State as stated In,the Demand Notice |

is.a Creation of tl]e ngerlan Commun:catlon ‘Act Wthh is an Act of i

the . Natlonal Assembly enacted jpursuant to Item 46 of the
Executlve Legislative Llst contained in Part 1 of the second
schedule of the 1999 Constitution (as amended) The said Item
46 s said to enumerate posts, telegraphs and telephone matters

as matter within the exclus:ve legsslatlve competence of the
t 'a-{
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National Assembly while Item 66 lists, wireless broadcasting and
television transmission.

Dwelllng on the Ieglslal;ive competence of the National
Assembly vis-a-vis the State Houses of Assembly, it was
submitted that where a matter zs W|th1n the exclusnve Ieglslatwe
competence of the Natlojal Assembly no“*Stateu Housef _of

#k\

b ek

Assembly 15 competent to | g:slate on such"mali&tter HeECIted ;h-em k

il e it vlmmﬁ p.ﬁ‘w‘( Frgisy; H’? UM o
case of AG ABIA STATE VS AG FEDERATION (2006) 9 MISC |
1 at 44, & | it

4

On the doctrine of covering the field learned counsel relied
on the case of OSUN STATE INDEPENDENT ELECTORAL
COMMISSION VS ACTION CONGRESS & ORS. (2010) 12
MJISC 102 at 187 to 188 to emphasize that the doctrlne of
covering the field is to the, effect, hat once there,is a federal,

Ieglslat|on on a particular, st bJec;;“matter lt Is, not necessary for

any of the federal states. to Ieglslate qn that area; and  the |

t R

provision made by the, National Assemblygxcovers the subJect

matter in question and this supports the prlnCIpIe of hierarchy of

legislations in a federation. BT

On the law that where there is confhct between an act of the
National Assembly and a state law on the sametsubjeet matter,

the Act of the National Aese'hwbly iqhall'prevail he Cited the
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following authorities:- AG FEDERATION VS'

'F'

(2002) 5 MISC 1 at 49; AG ONDO STATE Vs AG
FEDERATION & ORS, (2002) 7 MISC 1 at 181: INEC VS
BALARABE MUSA & ORS. {2003) 3 MISC 1 at 27;: AG
LAGOS STATE VS AF FEDERATION (2003) 7 M3SC 1 at 33,

Consequently it was submltted that in the. mstant case the

S
gy m;ﬂ#htmﬁvﬁ'l 'lfl‘i}j V..... é
Government Area of Delta S

i iy }r it |
Appellants telecommumcatlt i 1m“\aist' 5! I{gﬁo South Loca,l:u_

ate are matters already covered by
Sections 121, 123, 125, 130, 132''% 61115 mof the ngerlan

Co_njlmunlcatlons Act and Chapter :Six, of , the guldelmes .on
Technical SpeCIF cations issued by the ngerran Communlcatlons
Commission (NCC) and which €mpowers only the NCC to grant
permits, licenses and certifi cates to the Appellant and other

Telecommunlcatlon companies in ngerla for the erection of their

maSts and towers in the Countryllulr'(l tllcd In_the instaint caze tie

Appifie, dded, tha, since t .JIH PW?,E.;: iﬂurt Speoftcally found that

the Appellants mast is,a, Ne lork l:at'c;fljftgxhthe sub;ect matter, of

the su;t is caught by Sectlon 138 of the ngerlan (;pmmunmatlo g
Act Wthh confers exclus:ve ]Ul‘lSdlCtIOﬂ on the Federal l-llgh Cou It
over aII matters surts and cases howsoever ,r.@rising out of or
pgrsuant to or consequent upon the ngenan Communications Act

or its. Subs:drary Leglslatlons
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On issue two, learned counsel submrtte'd that each of the_,

"l’
1" ’r’r

Appellant’s Telecommunication Mast is not a busnness premlses |

within the contemplation of the Deltg State Registration of
Business Premises (amendment) Edict 1995. Moreso that the

lower court in its Judgment agréeed that the masts constitute part
of a network facility.

It was agreed that the expressmn Bus:ness Premlses" IS.not-

defined in the Registration ff Busmess Ptemlses (Amendment)_

ourt's’ holdlng that the Appellant’s
masts. or the location of the mast, anqm”engneratm outsnde,

Edict 1995 and the lower

constitute Business Premises is perverse and not supported by
evidence on record.

!l' !:.=.L.|.

Furthermore, that rehance by the Iower court on the

pl‘OVISIOﬂS of the Registration af Business Premlses and Social
club Law of 2006 iS perverse as the Respondents clalms is
speCIFcally founded .on the Reg jtratlon of LBusmess Premlses

NG TONE ) SIS

(amendment) Edict 1985 and 'even A the: sald [qw is to”epply, byt
the, doctrine of covenng the fi le the said. [a\(v is {Ipcopastent with,

i:ll

Sectlon 157 of the ngenan Commun|cat|on§ ﬁct and 1|sI to that

EIciy HaLaibay)

extent, deemed null and vond and of no el‘:fec:tllu-1'mI S e e

s It was also learned counsels contention that.ea_ch of the

Appellant’s masts is a communications equipment and /or

16."' Fooilt
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lgerlangﬁ-t}
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Specification dated 9™ April 2009, ‘P’tt,;'“ﬂ{ 5t}=?§¥é *ﬁr ALY e e

L&l

He therefore urged the court to resolve the lssue in favour of
the Appellant and allow the appeal. : o

Arguing on the sole issue &s raised in the Respondent’s brief
of argument, learned counsel for, the Respondent submitted.-that fe
in determining the issue of Jurlsdlctlon the court Iooks at the f iii'

| !5'
plaintiff’s claim before the ‘cour:l;ﬁ'éndmm-ﬁthe ;}mstant case the !

t
Respondent’s claim .against|

the Appellant*1157 fo}r p:ﬂymer}t" Ofa'g |]‘
busmess premises. reglstratlon fees for then;,;statmn Sites y\{he,—e' ”:i
they built their mastsiin seven, different locations in Isoko South '

Local Government Area of Delta State. . . . IO T e

 He added that, the trial Revenue court was rlght in Iaw to |
hold that it is the plalntlff’s statement of claim and not the motion
or any document that, the court will, took at,in determlmng its. 5

_]urlSdICtIOI'ltaS held, in the followmg__ﬁsﬁea 3 LNOJE,\IS ANYICHIE |
(2005) 2 NWLR (PT 910) 623; UWAZ RIKE & ANOR Vs, it
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contained in’the Demand Notlce*E_x_hllt ‘A

Club Law, Cap R2, Laws of Delta State 2006.
He added that the Appel ant*l bef
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The two issues are mtet%b 1coﬁ£;fehgithem
A it
together. It is settled Iaw thalf | the,*fymda_menta

any court or tribunal to hear and determlE *

before it by parties in a dispute. See USMAN VS.“L.K’ADUNA “T
STATE HOUSE OF ASSEMBLY (2007) 11 NWLR (PT 1044) ,
148; UTIH VS ORNOYIVWE (1991) NWLR (PT 166);
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NATIONAL BANK OF NIGERIA VS SHOYOYE (1977) SC
181.

vk = 1 I _‘ i . L
'.:g..z{ﬁr, 1 -‘, f,"_ TG
I

BE
s il
JUI‘ISdICtIOﬂ‘h\C:lSl also be ep;;lhgl *to be1 the‘AalIlthprlty Whlchll ) | ‘ -:

1 I'-f [
court has to, decide \matter l‘rn'ﬂtha i GJ:\'.‘?'EIHFF":) ‘-'t?for Rlnlqlmfi‘tﬂll(el : -!‘ '.
5 {258
o
A

cognisance of. matters presenteg:lklrgas11 fqgnaalrlwgy forﬂtg deqs{lpn!
It |s the power.of the court to deqde a ma]:te1 niﬁpnt dersy,land
presupposes the existence of 2 duly constntuteld court, with control

over the subJect matter and the parties. See TELLA VS DANIEL
(2013) LPELR (22620) CA.
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. In the instant case the Appellant’s, grouse is that the

Iower court having found that the Appellant’s Telecommunlcatlon
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Federal High Court and not the Delta State Revenue Court having
regard to the Doctrine of covering the field.

For the Respondent, the stance is that its claim against the

Appellant is for payments of" business premises registration fees

for their station sites where they built their Telecommunication |

Masts and the lower courti never relied: on the provisions of

’f "' |

section 157 .of the Nigerian

conclusion that the Revenue Court has JUI‘ISC_]ICtlon to entertain
the suit. '

~ Itis settled law that it is the plaintiff's claim that determines
the jurisdiction of the court. In other words, whatever is brought
before the trial court by the plaintiff or claimant for resolution will
determlne whether or not the trial court is competent to entertain

- or adJudlcate on the matter, That f§ to say, the!J !SdlCtIO[‘l of a

court is determlnecl by the plalntlﬁs cla}m as, engprsed i, the writ
of, summons_ and. statemen .uP ;:FII?'.%LMHSE% PHP._UVJS; g SYLVA

(2012) 4 -5 SC, 36 or (2012) 13 NWLR EPT 1316; EBEBI
VS SPEAKEER BENUE STATE HOUSE OF ASSEMBLY (2012)
5 NWLR (PT 1292) PAGE 1; EMEKA VS OKADIGBL (2012)
7 SC (PT 1) page. 1 GOLDMARK (NIG) LTD VS IBAFON co.

LD (2012) 3 SC (PT 111) 72 OR (2012) 10 NWLR (PT
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In the instant case, the Respondents clalm before the
Revenue court is as contained in page 5 of the Record of Appeal

and for purposes of clarity, it is herein below reproduced.

CLAIMS

The Revenue court is informed that revenue dueto: :
I. State Government A R S i o f.‘f | |
II. Local Council (N: me)- ' ]““% i1l ,‘_’.*1 ', .I.:u"i ||

III. Any other Government Parastatal or Company o
DELTA STATE GOVERNMENT th “(Name) ih :l -

Is due from you or has come to. your Custody by |
. virtue of (partlculars) e e _
REGISTRATION / RENEWAL OF BUSINESS
PREMISE FOR THE..PEB_IQD 200};— 2011 iE 3
YRS AS PER REGISTRATION OF BUSINESS
PREMiSES LAWS AMENDMENT EDICT 1998
;. And you have ntgle:}:ted failed and refused to

pay over. the qtaltuoutstandmg amount of |

l.
N3 500 000 00 LBl B by _ L{'ul:ﬂu- ;

THREE MILLION _FIVE HUNDRED . THOUSAND
 NAIRA ONLY | (in words)

' I, MR OFUDU S. OKEME = herem claim the sald
Amount of N 3, 500 DBO 00.00 on behalf of the

B ibiates Lo i
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I. DELTA STATE GOVERNMEN o . ’iT W i
T A igE T B
II. MINISTRY OF COMMERCE AND INDUSTRY "~

Dated this 23" day of November, 2011
In the Reglstry, Oleh.
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Prima facie, the claim a alnstythe Appellant as) set out aboveﬂirH

1

‘.||i ':l'
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s, 1, pt
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|

was brought pursuant to the Delta State' “Reglstratlen of Busmess i
b GOED NN
Premises Laws (Amendment) SIEdlct 1995"‘ whrch deals with
LN PA TR OE RITS SR
registration of busmess premlses in Delta “State and annual

SN e s L

renewal of same through payment of prescrlbed fees as per the
provisions of the said Edict. “The said law, where applicable
accords with the constitutional competence and entitlement of a

state in a Federal system of government ’co ‘make Iaws for the

; JIL}“(JLLH“ Ol nlli‘llcrlll RIEY
usmesses lnstrtutlons and’ facrlltles

& ”9909" aph@a' aes L‘?”;da to,,do.

h

control and management of

located Wlthll‘l |ts] Lerritorial .

Vit l\.l\ Y ‘\

vmat‘e_yekr“rs ne“cetssary“wmhm legal and. constltutpﬂal limits, to

T S

generate revenue for the runnlng of the, (government of the state

in terms of provrs:on of social and mfrastructural facrlltles such as
) !

roads, water, security etc.
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Appellant’s mast in Isoko South Local Governfment Area,.of Deltafgfg'.

JII.
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State are matters already covered by Section’ 1217 *123"125 132"
and 157 of the Nigerian Communications Act and Chapter 6 of the
Guidelines on Technical Specifications for the Installation of
Telecornmunications Masts and“Towers dated g% April 2009 which
empowers only the NCC ngwgrant i Qernjlts Jlicenses  and RIS

certifications to the Appell ant and other Telecommumcatlon |

companies in Nigeria for the rectlon of the;r*masts and towers _ )

1
Lp th 'h“*" "";51 Fikkae o it

The Sectrons of the Nrgena (r‘.”J prcat c')[]s”ﬁct- aqd the :
gwdellnes referred to by the Iearnecll gouneel for*the Appellant

deals with grant of permits, Ilcenses and certtﬂcatlons to
Telecommunication Companies that want to erect- or, instal such
Telecommunlcation Mast or other equipment in any part of
Nigeria , and, this Clearly, falls “under Item 46.and 68 of the

exclusrve Ieg|slat|ve list.. contalned e Part .1, of the  Second

Schedule]of the anstlt\ \q(gfﬁ uemreqe 9] Regup |q|10|f|1jr9er|a |
1999 as, am?rﬂd? i T lh : L-reeﬁ‘aﬁ"drllwu Masts and towere, 'i
That biings. g lo, whether ‘each of the  Appellant's ‘

| I

the, contemplatlon of the Delta State Reglstraj;lon_ of
Busmess Premlses (Amendment ) Edlct 1995 as to confer
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on the Delta State Revenua Courl.**‘t;
the Respondent's claim. I;H:;%l; 13
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For the Appellant the Telecommunlcatlon

i *-m. i i . f r
business premises within the contemplation of thet eta”ﬂ%tate' i

995 going

Registration of Business Premises (Amendment) Edict 1
by the Demand Notice (Exhlblt ‘A’) which shows

that the
Appellarit’s business for which the Respondent made its claim. fls.._..q,.ﬂ_-ﬁ-;aﬂ-.r_-q

“Communication Services though SItes Statlons .constructed lniI
i '&irriha o AT gl "' ,I.:,:.'r : i :1|1||

Isoko South Local Govelnment A(ea Jﬁlﬁ Ti":?t t?%"% fih AT H
8 ‘i ‘ﬂ‘l ]*r":‘::“”'-p 1_“ rE‘fJ .. ; l 'il. s
Ml A perusal Ouf:tthe Sald..[.):e 'c'll']ﬁh CIPCQQﬁﬁ {B}[ﬁ ﬂg [2 EE. tl g“l ]*!:i I:
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i REGISTRATION/ RENﬁWAL OF BUSINE$S PREMISES"

G In the body of the sald Demand Notice, lt.‘,wlas.clearly
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carried on by the Appellant 't‘Was ‘ F' o
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“Communlcatlon Ser\nces

i 1}

stations ' constructed  in ']f' ;

“To my mind the message contained in the Demand Not:ce- is

very clear and unambiguous and it shows nothing more than an

B Ml e b e "'-mﬁﬁ-"""

mtentlon by the State Government to use the Registration and

renewal of business premises: aStone ﬁklts sources of generatung | J.
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revenue. for the ;State and t | [eff? r.n, LlLlht_1Baq PQJPfJEl +.I?V '}'E,.."'.i._iii |
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However, the, .Respopdent’s;, clalm‘,{as ea(llel;mset out
premised on..the.said Edict, .of 1995 and noting more. The
question is whether the Appellant_’s seven Telecommunlcation
Masts Iocated in Isoko South Local Government of Delta State

.constltutes a,obusmess premlses as prowded for |n,,the said
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plamtlff’s claim that. determlnes the Ju'rlsdlctlon of the court See

e

at page 139 of the record th I"ﬁ -
“Both partles agree :La ‘the/DeltalState 'Rec
B li“{fr‘ 5 BRI DT
, of Busmess Premises (Amenme | ‘1

SRgR

not define what constitutes ‘a’ bfgme S _

purpose of Registration and Renewal’ ! However, the"-!-:f'-l_k_.

Respondent had recourse to Registration of Business % :
Premises and Social Clubs Law Cap R2 Laws of Delta

State 2006. In the mterpretatlon of the sald Law,

I O“t,busmesg premtses lst?&eﬁ _::cl_l,-r:_'a s hime%prerr!ksesi n'.',‘l 1
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Appellant to the effect that the rellance by the. Iow I court, on the

provisions of the’ Reglstratton ol‘ Business. Premises and Social

RO A LGS

Club Laws Cap R2 Laws of Delta State,LZOOG IS perverse given
the fact that the Respondent speafjcally founded its claim in the
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SC (PT 1) page 1. I wil aso"”
sought by a party-in a suit m’

provable befdre the court tr g é"

From the record before thlSiCOU th SR S#EI
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before the Revenue Court as well as the Demand Notlce are

|.IJ y-f,

clearly founded on the provisions of.the ReglstratlonwomeUSInessm 'W“'
Premises (Amendment) Edict 1995. They are not allowed to

subsequently turn around and rély on another entirely different

statutory provssnon w|thout first apalymg for and :Eobtamlng an,

_orderhpof T,'.'ajntesr}g_jment from, theg _:,';".'u‘_'E}#Lﬁﬂevﬁnil?stthat rar]cl i .' |

"IN F1e, 5219 el St LeVIOERUDD iso be ‘P‘{Pa%f‘ﬂ‘?t

mterpretatlon -of tne vyords “Busme_s ‘.]?[eﬁ%’l's*"?‘”s ’}q(.).e_svn()t ?eem t‘? Zﬁ% i i
cover g ('l;tellecl:ommumcatron Masts sinstalled,, at:r f'gpdom mrg:hfferje nt ’;‘B‘! ) |'

!ocations glven the provmlops of Sectlon 4 z:lngjmﬁiof1 ]the sa|d Law

and the partlculars required to be supplied, thereto nEach of the

LI T

sald Telecommunlcatlon Masts to. my mmd,.ls nothmg more than

network faohtles mstallecl At specifi ed locations by communication,
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{MOORE ASEIMO ABRAHAM ADUMEIN, JCA}

I had a preview of the judgment just delivered by my Vi
learned brother, Samuel Chukwudumebi Oseji, JCA. . 1 b
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The judgment of the lower court delivered on the gths
day of February, 2016 is hereby set aside, as the Revenue
Court of Delta State had no jurisdiction to entertain the
respondent’s claim in that court,” <+ sl
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APPEAL NO: CA/B/167/2016 L J::n Al ﬁ-_‘a"s-_;.
MUDASHIRU NASIRU ONIYANGL. JCA :
My lord, SAMUEL CHUKWUDUMEBI OSEJI, JCA, obliged me
with the draft of the leadmg;udgmentjust deltvered 5 b o !
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MUDASHIRU NASIRU ONIYANGI
JUSTICE, COURT OF APPEAL.
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